MEMORANDUM
To:

Mayor Bowlin and City Council Members

From:

Rick C. Brown, Director of Public Works / City Engineer

Date:

September 5, 2019

Re:

Relocation and Standstill Agreement with Missouri American Water Company

Earlier this year, the City entered into an agreement with Gershenson Construction to construct
Phase III of the Manchester Road Streetscape Project, for the bid amount of $2.3M. The project,
which is budgeted under the 2019 Capital Projects Fund, will construct streetscape improvements
on Manchester Road between Taylor Road to Eatherton Road. The project will construct on-street
parking, curbs & gutters, 10’ wide sidewalks, street lighting, bike lanes, landscaping and street
trees. We obtained a federal grant for construction, and thus, the federal government will
reimburse the city for 50% of the construction cost up to a maximum of $1.3M. The location of the
project is shown on Exhibit 1.
To date, construction work on the project has been related to the relocation of existing utilities,
which have included Ameren, AT&T, Spire Gas and Charter (Spectrum). At this point, most of the
utility relocation work has been completed, with the exception of the Missouri American Water
Company, which still plans to relocate about 1,500 feet of existing water main located under the
pavement of Manchester Road. The existing main needs to be relocated due to its condition and
due to conflicts with storm sewers. The Department would prefer that Missouri American Water
Company (MAWC) relocate their water main outside of the pavement and onto a permanent
easement, which was acquired by the City for the project. However, MAWC has objected to a
termination provision, which is included with the permanent easement grant, and therefore,
MAWC has requested the execution of an agreement with the City which will restrict our
termination of the permanent easement, unless MAWC provides written consent and approval.
Recommendation
The Department of Public Works is recommending the City execute an agreement with Missouri
American Water Company for the relocation of an existing water main on the Manchester Road
Streetscape Project, Phase III.
Reasons for Recommendation
• The execution of the agreement is necessary so that MAWC will proceed ahead with the
relocation of the existing water main.
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•

As the permanent easement includes the new sidewalk, along with streetlights and other
features, it is not anticipated that the City would ever desire to terminate the permanent
easement.

Therefore, Bill #2503, which authorizes the Mayor to execute the agreement with Missouri
American Water Company for relocation of the water main on the Manchester Road Streetscape
Project, Phase III, has been prepared for the consideration of the City Council.
City Attorney John Young and I will be available for any questions or comments at the September
9th, 2019 City Council Meeting.
RCB
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Project Location

Exhibit 1: Project Location

BILL # 2503

ORDINANCE # 2503

AN ORDINANCE OF THE CITY OF WILDWOOD, MISSOURI, AUTHORIZING THE MAYOR OF THE CITY OF
WILDWOOD, MISSOURI TO EXECUTE A STANDSTILL AND UTILITY RELOCATION AGREEMENT ON
BEHALF OF THE CITY OF WILDWOOD WITH MISSOURI-AMERICAN WATER COMPANY FOR THE
RELOCATION AND THE CONSTRUCTION, INSTALLATION AND MAINTENANCE OF CERTAIN WATER
UTILITY FACILITIES WITHIN THE CITY OF WILDWOOD
WHEREAS, the City of Wildwood (hereinafter “City”) acquired additional public right-of-way
adjacent to the existing right-of-way for Manchester Road (collectively, the “Manchester Road Right-ofWay”) from The Grover Company, pursuant to the Manchester Road Right-of-Way Grant, dated June 26,
2018, recorded in Book 23091 Page 0045 of the records of the Recorder of Deeds of St. Louis County,
Missouri (the “Manchester Road Right-of-Way Grant”); and
WHEREAS, the City has requested Missouri-American Water Company (hereinafter “MAWC”) to
relocate certain water utility facilities to a different location within the newly acquired portion of the
Manchester Road Right-of-Way, as shown and depicted on the Relocation Plans and Specifications
attached hereto as Exhibit No. 1 and incorporated by reference herein; and
WHEREAS, in response to the City’s request that MAWC relocate certain water utility facilities,
MAWC desires to relocate its water utility facilities in the manner shown and depicted on Exhibit No. 2,
attached hereto and incorporated by reference herein; and
WHEREAS, the City and MAWC desire to enter into this Agreement to set forth the authority and
duties of the City and MAWC with respect to MAWC’s use of the Manchester Road Right-of-Way for the
construction, installation, and maintenance of certain water utility facilities.
NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF WILDWOOD, MISSOURI,
AS FOLLOWS:
Section One. That the form, terms, and provisions of the Standstill And Utility Relocation Agreement by

and between the City of Wildwood, Missouri, and MAWC, attached hereto, marked as Exhibit A, and
incorporated by reference herein (the “Agreement”), be and are hereby approved and the Mayor is
hereby authorized, empowered and directed to further negotiate, execute, acknowledge, deliver and
administer on behalf of the City such Agreement in substantially the form attached hereto. The City Clerk
is hereby authorized and directed to attest to the Agreement and other documents, certificates and
instruments as may be necessary or desirable to carry out and comply with the intent of the Agreement
and this Ordinance.
Section Two. That the Mayor is hereby further authorized and directed on behalf of and in the name of
the City to agree to do any and all other acts and things and to execute and deliver any and all other
agreements, documents, instruments and certificates, all as may be necessary and appropriate to
consummate the above mentioned Agreement, and to perform all of the terms, provisions and
conditions of the Agreement. The execution by the Mayor of any agreement, document, instrument,
check or certificate referred to in this Ordinance and the Agreement shall be conclusive evidence of the
approval thereof and of all of the terms, provisions and conditions contained therein. Any and all acts
which the Mayor may do or perform in conformance with the powers conferred upon them by this
Ordinance are hereby expressly authorized, approved, ratified and confirmed.
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Section Three. Savings. Nothing contained herein shall in any manner be deemed or construed to alter,
modify, supersede, supplant or otherwise nullify any other Ordinance of the City or the requirements
thereof whether or not relating to or in any manner connected with the subject matter hereof, unless
expressly set forth herein.
Section Four. Severability. If any term, condition, or provision of this Ordinance shall, to any extent, be
held to be invalid or unenforceable, the remainder hereof shall be valid in all other respects and continue
to be effective and each and every remaining provision hereof shall be valid and shall be enforced to the
fullest extent permitted by law, it being the intent of the City Council that it would have enacted this
Ordinance without the invalid or unenforceable provisions. In the event of a subsequent change in
applicable law so that the provision which had been held invalid is no longer invalid, said provision shall
thereupon return to full force and effect without further action by the City and shall thereafter be
binding.
Section Five. Effective Date. This Ordinance shall be in full force and effect from and after its passage
and approval.
This Bill was passed and approved this
day of
, 2019, by the Council of the City of
Wildwood, Missouri, after having been read by title or in full two (2) times prior to its passage.

Presiding Officer

James R. Bowlin, Mayor

ATTEST:

ATTEST:

City Clerk

City Clerk
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EXHIBIT A
[Attach Agreement]

A-1

STANDSTILL AND UTILITY RELOCATION AGREEMENT
THIS STANDSTILL AND UTILITY RELOCATION AGREEMENT (“Agreement”) is entered into this ___day of
August, 2019, by and between Missouri-American Water Company (“MAWC”), a Missouri corporation,
whose address is: 727 Craig Road, St. Louis, MO 63141 and the City of Wildwood, Missouri (“City”), a
municipal corporation and constitutional charter city, whose address is: 16860 Main Street, Wildwood,
Missouri 63040.
W I T N E S S E T H:
WHEREAS, the City acquired additional public right-of-way adjacent to the existing right-of-way for
Manchester Road (collectively, the “Manchester Road Right-of-Way”) from The Grover Company,
pursuant to the Manchester Road Right-of-Way Grant, dated June 26, 2018, recorded in Book 23091
Page 0045 of the records of the Recorder of Deeds of St. Louis County, Missouri (the “Manchester Road
Right-of-Way Grant”); and
WHEREAS, the City has requested MAWC to relocate certain water utility facilities to a different location
within the newly acquired portion of the Manchester Road Right-of-Way, as shown and depicted on the
Relocation Plans and Specifications attached hereto as Exhibit No. 1 and incorporated by reference
herein; and
WHEREAS, in response to the City’s request that MAWC relocate certain water utility facilities, MAWC
desires to relocate its water utility facilities in the manner shown and depicted on Exhibit No. 2,
attached hereto and incorporated by reference herein; and
WHEREAS, the Manchester Road Right-of-Way Grant includes a termination provision that permits the
City and The Grover Company, or their successors and assigns, to terminate easement rights granted
under the Manchester Road Right-of-Way Grant by the mutual consent of the City and The Grover
Company, or their successors and assigns; and
WHEREAS, the City and MAWC desire to enter into this Agreement to set forth the authority and duties
of the City and MAWC with respect to MAWC’s use of the Manchester Road Right-of-Way for the
construction, installation, and maintenance of certain water utility facilities;.
NOW, THEREFORE, in consideration of the representations, warranties, covenants and agreements
contained in this Agreement and other good and valuable consideration, the adequacy of which is
hereby acknowledged, and intending to be legally-bound hereby, the City and MAWC agree as follows:
1.
Consent. The City does hereby grant to MAWC its consent, under §67.1832 R.S.Mo., to use the
Manchester Road Right-of-Way for the construction, installation, and maintenance of certain water
utility facilities, and hereby confirms its authority to provide such consent under the terms and
conditions of the Manchester Road Right-of-Way Grant and consistent with the requirements of the
Code of Ordinances of the City of Wildwood, as may be amended from time to time.

2.
Standstill Provision. Notwithstanding any statutory, contractual or property right of the City to
withdraw its consent under §67.1832 R.S.Mo., to MAWC’s use of the Manchester Road Right-of-Way for
the construction, installation, and maintenance of certain water utility facilities, or to compel the further
relocation of certain water utility facilities constructed, installed and maintained by MAWC within the
Manchester Road Right-of-Way, the City, without the written consent and approval of MAWC, shall not,
directly or indirectly, either acting alone or as part of group, undertake, cause or permit any of the
following actions to be taken:
(a)

Subject to Section 7, terminate or vacate the Manchester Road Right-of-Way Grant;

(b)

Terminate, restrict or revise the utility easement rights granted by The Grover Company
to the City under the Manchester Road Right-of-Way Grant; or

(c)

Subject to Sections 7 and 9, terminate this Agreement.

3.
Utility Relocation. In the event the City exercises its authority to compel the relocation or
removal of the water utility facilities constructed, installed and maintained by MAWC within the
Manchester Road Right-of-Way, then the City shall:
(a)

Provide one hundred twenty (120) days prior written notice to MAWC of its intent to
cause or otherwise compel the relocation or other removal of the water utility facilities
constructed, installed and maintained by the MAWC within the Manchester Road Rightof-Way; and

(b)

Submit construction plans and specifications showing the relocation or other removal of
the water utility facilities constructed, installed and maintained by the MAWC within the
Manchester Road Right-of-Way to MAWC for MAWC’s approval, which approval shall
not be unreasonably withheld.

4.
Relocation Costs. If the City requires MAWC to relocate or remove the water utility facilities
constructed, installed and maintained by MAWC within the Manchester Road Right-of-Way, MAWC shall
promptly relocate or remove such water utility facilities at MAWC’s sole cost and expense.
5.
Restoration Requirements. The City’s Streetscape Project requires the use of pervious materials
which are not materials commonly used by MAWC to patch or restore damaged or disturbed areas. It is
the desire and intent of the City and MAWC that in maintaining, repairing, replacing, relocating or
removing any of the water utility facilities constructed, installed and maintained within the Manchester
Road Right-of-Way, all portions of the Manchester Road Right-of-Way which are damaged or disturbed
by its maintenance, repair, replacement, relocation or removal of such water utility facilities be restored
to substantially the same condition as such portions of the Manchester Road Right-of-Way were in prior
to the maintenance, repair, replacement, relocation or removal of such water utility facilities using
substantially the same materials that were damaged or disturbed. Accordingly, Notwithstanding the
provisions of Section 425.130 of the Code of Ordinances of the City of Wildwood to the contrary,
concurrent with the submission of an application for a special use permit pursuant to Section 425.130 of

the Code of Ordinances of the City of Wildwood for any maintenance, repair, replacement, relocation or
removal of water utility facilities within the Manchester Road Right-of-Way, MAWC shall, in addition to
any and all fees and deposits otherwise required by ordinance, submit to the City an amount equal to
either the City’s reasonable estimate or a Missouri licensed engineer’s opinion of probable construction
costs for labor and materials to restore the area disturbed by the maintenance, repair or replacement of
the water utility facilities constructed, installed and maintained within the Manchester Road Right-ofWay using rock, concrete or bituminous asphalt commonly used by MAWC to patch or restore
previously open trenches within roadways in the St. Louis metropolitan area (the “Restoration Deposit”).
MAWC shall be responsible for obtaining the opinion of probable construction costs required herein.
The restoration of the area disturbed by the maintenance, repair or replacement of the water utility
facilities constructed, installed and maintained within the Manchester Road Right-of-Way shall be
performed by the City using the Restoration Deposit to fund such restoration, and any costs to perform
such restoration in excess of the Restoration Deposit caused by the use of pervious materials shall be
borne by the City.
6.
Vacation of Manchester Road Right-of-Way Grant. If the City determines, in its sole discretion,
that vacation of the Manchester Road Right-of-Way is in the best interests of the residents of the City,
then the City must provide MAWC with written notice of the City’s intent to vacate the Manchester
Road Right-of-Way. If the City does not receive a written objection from MAWC to the vacation of the
Manchester Road Right-of-Way within thirty (30) days of the date of the notice, then the City may
vacate the Manchester Road Right-of-Way and the City will have no obligation to MAWC with respect to
any water utility facilities lying within the Manchester Road Right-of-Way. If MAWC provides a written
objection to the City’s vacation of the Manchester Road Right-of-Way within said thirty (30) day time
frame, then the City will not vacate the Manchester Road Right-of-Way and MAWC shall be solely liable
for all costs of maintaining, repairing, and replacing the area of the Manchester Road Right-of-Way
Grant, and MAWC shall assume the City’s responsibilities and liabilities under the Manchester Road
Right-of-Way Grant.
7.
Term. The initial term of this Agreement shall be for a period of twenty (20) years commencing
on ___________ ___, 2019, and ending on ______________ ____, 2039. Thereafter, this Agreement
shall automatically renew for additional five (5) year periods and shall be terminated only if (i) the
Manchester Road Right-of-Way is vacated by the City, in accordance with Section 6 of this Agreement;
(ii) MAWC has relocated or removed from the Manchester Road Right-of-Way the water utility facilities
constructed, installed and maintained within the Manchester Road Right-of-Way; or (iii) upon mutual
agreement of the parties.
8.
Representations and Warranties. The City does hereby represent and warrant that the City will
not seek to compel the relocation or removal of the water utility facilities constructed, installed and
maintained by MAWC within the Manchester Road Right-of-Way unless such relocation or removal
serves a public purpose.
9.
Remedies. Notwithstanding Section 7, this Agreement may be terminated upon a breach of this
Agreement by either party. Any violation of the terms and provisions of this Agreement shall constitute

an event of default which, if not cured within fifteen (15) days of the defaulting party’s receipt of written
notice of default from the non-defaulting party, authorizes the non-defaulting party to declare a breach
of this Agreement.
10.
Indemnity and Release. In consideration of the use of the Manchester Road Right-of-Way, and
other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
MAWC does hereby release, and agree to indemnify, defend and hold harmless City, its officers, agents,
public officials, servants, and employees from and of any and all liability, including, but not limited to
damages, or claims for damages arising from, or as a result of, the actions or omission, whether
negligent or not, of MAWC, its agents, contractors, volunteers, or employees in connection with and
during the construction, repair, replacement, relocation, or removal of the water utility facilities
constructed, installed and maintained by MAWC within the Manchester Road Right-of-Way and
maintenance or repair of the area of the Manchester Road Right of Way Grant should MAWC assume
the City’s responsibilities and liabilities under the Manchester Road Right-of-Way Grant pursuant to
Section 6.
11.

Miscellaneous.

(a)
Applicable Law. This Agreement shall be governed by and construed in accordance with the law
of the State of Missouri.
(b)
Entire Agreement. This Agreement contains the entire agreement between the City and MAWC
and shall not modified by any prior or contemporaneous representations or agreements.
(c)
Modification. This Agreement may only be modified or waived by a separate writing signed by
the City and MAWC. It is expressly understood and agreed that no failure or delay in exercising any
right, power or privilege hereunder and no single, partial or limited exercise of any right, power or
privilege shall operate a waiver of any such right, power or privilege.
(d)
Severability. The invalidity or unenforceability of any provision of this Agreement shall not
affect the validity or enforceability of any other provision of this Agreement.
(e)
Assignment and Binding Effect. This Agreement may not be voluntarily assigned without the
consent and approval of the other party. Notwithstanding the foregoing, this Agreement shall be
binding upon the City and MAWC, their successors and permitted assigns and shall inure to the benefit
of and be enforceable by the City and MAWC, their successors and permitted assigns.
(f)
Headings. Headings included in this Agreement are for the convenience of the Parties only and
shall be given no substantive or interpretive effect.
(g)
Counterparts; Signatures. This Agreement may be executed in one or more counterparts, each
of which shall be deemed to be an original but all of which together shall constitute one and the same
instrument. This Agreement or any counterpart may be executed and delivered by facsimile or
electronic transmission copies, each of which shall be deemed to be an original.

(h)
Notice. Any notice, demand, request, consent, approval or communication that either party
hereto desires to or is required to give to the other party under this Agreement shall be in writing.
Notice shall be given by mailing the same, certified mail, postage prepaid, return receipt requested.
If to City:

CITY OF WILDWOOD, MISSOURI
16860 Main Street
Wildwood, Missouri 63040
Attention: Director of Public Works

or to such other person or address as City shall designate in writing.
If to MAWC:

MISSOURI-AMERICAN WATER COMPANY
727 Craig Road
Creve Coeur, MO 63141
Attn: Timothy W. Luft

or to such other person or address as MAWC shall designate to the City in writing, and shall be deemed
given when so mailed.
(i)
Attorney’s Fees. In the event that either party hereto brings an action or proceeding for a
declaration of the rights of the parties under this Agreement or for any alleged breach or default
thereof, or for any other acts arising out of this Agreement, the prevailing party to such action shall be
entitled to an award of all of its costs, including reasonable attorney’s fees, and any court costs incurred
in said action or proceeding in addition to other damages or relief awarded, regardless of whether final
judgment is entered in such action or proceeding.

IN WITNESS WHEREOF, the City and MAWC have caused this Agreement to be duly executed and
delivered as of the date first above written.
CITY OF WILDWOOD, MISSOURI, by:
___________________________________
Print: _____________________________
Its:______________________________
MISSOURI-AMERICAN WATER COMPANY, by:
____________________________________
Print: _____________________________
Its: ______________________________

kçK=N=C=O

kçK=N=C=O

kçK=N=C=O

